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REC~F~~CLERKS OF~F

SEP 10 2004

STATE OF ~

BEFORE THE ILLINOIS POLLUTION CONTROL BOAR ~ Contro~

PEOPLEOF THE STATE OF ILLiNOIS, )
by LISA MADIGAN, AttorneyGeneralofthe )
StateofIllinois, )

)
Complainant, )

) PCBNo. 04-207
v. ) (Enforcement)

)
EDWARD PRUIM, anindividual,and )
ROBERTPRUIEM, anindi-vidual, )

)
Respondents. )

RESPONDENTS’ MOTION TO DISMISS COMPLAINT

Respondents,EDWARD PRUIM andROBERT PRUIM, by and throughtheirattorneys

LaRose& Bosco,Ltd., herebypresentRespondents’Motion to DismissComplaintandin support

thereof,stateasfollows:

1. OnMay21,2004, Complainant,PEOPLEOFTHE STATE OFILLINOIS, byLISA

MADIGAN, AttorneyGeneralofthe-StateofIllinois fliedacomplaintin theabovecaptionedmatter

(“the2004case”).

2. OnJuly 15,2004,Respondentsweregranteduntil September10,2004~to answerthe

complaintor to otherwiseplead.

3. Complainantalreadyattempted,andfailed in its attempt,to addtheserespondentsto

analmostidenticalmatterbeforetheIllinois PollutionControlBoard(“theBoard”),captionedPCB

97-193(“the 1997case”). OnMarch 18, 2004,theBoardunanimouslydeniedComplainant’s
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Motion for Leaveto FileThirdAmendedComplaintin the 1997casewhereComplainantsought

leave to nametheserespondentsindividually. The Board held that the motion was untimely,

prejudicialandthatthecomplainanthad numerousopportunitiesto nametherespondentsbefore,

but hadfailed to do so.

4. TheBoard shouldadoptits ownreasoningarticulatedin the1997caseanddismiss

thecomplaintin the2004case,byholdingthat:

a. to allow thecomplaintin the2004caseto standwouldbeprejudicialto

Respondentsandto CommunityLandfill Company,respondentin the 1997case;

b. thecomplaintis untimely;

c. theComplainanthadnumerousopportunitiesto file acom~ilaintagainstthese

individualspreviouslybut failedto do so; and

d. thereis no practicaldifferencein theresultif the2004caseis consolidated

with the 1997casebecauseall ofthepreviouslylitigatedcountswill haveto bere-

litigated.

5. TheBoardshoulddismissthecomplaintin the2004caseandholdthatComplainant

failedtomeetits burdenunderillinois law whichrequiresit to allegethatRespondentshadpersonal

involvementoractiveparticipationin the-actsresultingin liability, notjustpersonalinvolvement

or activeparticipationin themanagementofthecorporation.

6. Alternatively,at aminimum,CountXI shouldbedismissedbasedonthedoctrineof

resjudicatasinceafinal judgmentwasrenderedby acourtofcompetentjurisdictionon themerits

which is conclusiveasto therightsofthe-partiesancLtheirpriviesandconstitutesanabsolutebarto

asubsequentactioninvolving thesameclaim,demandorcauseofaction.



7. A MemorandumofLaw in SupportofRespondents’Motion to DismissComplaint

is herewithfiled.

WHEREFORE, basedon the foregoing, and as further enunciatedin Respondents’

Memorandumof Law in Supportof Respondents’Motion to Dismiss Complaint,Respondents

respectfullyrequestthat theBoardgranttheirMotion to DismissComplaint,anddismissthe

complaintin the2004casewithprejudice.

RespectfullySubmitted,

OneofRespondentsAttorneys

MarkA. LaRose
ClarissaC. Grayson
LAROSE& BOSCO,LTD.
200NorthLaSalleStreet
Suite2810
ChicagoIL 60601
(312)642-4414
Attomey:No.37346



CLERK’S O~~E

BEFORE THE ILLINOIS POLLUTION CONTROL BOAR]) SEP 10 20C4

PEOPLEOF THE STATE OF ILLINOIS, ) STAJEOF ILLtNOIS) Pollution Control Board

Complainant, )
)

vs. ) PCBNo. 04-207
) (Enforcement)

EDWARD PRUIM, an individual, and )
ROBERTPRUIM, anindividual, )

)
Respondents. )

RESPONDENTSEDWARD PRUIM AND ROBERT PRUIM’S MEMORANDUM OF
LAW IN SUPPORTOF-RESPONDENTS’ MOTION TO DISMISSCOMPLAINT

Respondents,EDWARD PRUIM and ROBERT PRUIM, (referredto collectively as

“Respondents”or “the Pruims”, or individually as“EdwardPruim” or “RobertPruim”) by and

throughtheirattorneys,LAROSE& BOSCO,LTD., andin oppositionto thePeopleoftheStateof

Illinois’ (“People”or“Complainant”)Complaint,respondasfollows:

I. Introduction

Theallegationsin thepresentcomplainthavebeenthesubjectofseven(7) yearsofintense

litigation in analmostidenticalmatterbeforetheIllinois Pollution Control Board(“the Board”)

againstCommunityLandfill Company(“CLC”), captionedPCB 97-193 (“the 1997 case”). The

ongoing litigation in-the 1997 casehasincluded: a complaint filed i n 1 997, a First Amended

Complaintfiled in 1998,a SecondAmendedComplaintfiled in 1999,andsubstantiverulingson

liability both for andagainstCLC inboth2001 and2002.
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ThePeoplefailed in its recentattemptto file aThirdAmendedComplaintin the1997case

wherein it sought leave to add Edward Pruim and Robert Pruim individually as additional

defendants.ThePeople’sMotion forLeaveto FileaThirdAmendedComplaintwasunanimously

deniedbytheBoardonMarch 18,2004onthegroundsthatto grantthis leavewouldbeprejudicial,

untimelyandthat thecomplainantpreviouslyhadtheopportunityto amendthecomplaint. (See

OrderoftheBoarddatedMarch 18, 2004,attachedasExhibit A).

Complainantonly now, in 2004, hasfiled a “new” complaint (“Complaint” or “2004

Complaint”) namingEdwardPruim andRobertPruim, individually, asrespondents.(See2004

complaint attachedasExhibit B). It is importantto note that the allegationscontainedin the

People’scomplaintagainstEdwardPruimandRobertPruimindividuallyarenearlyidentical-tothose

containedin its failed,proposedThirdAmendedComplaint. Complainant’ssoleallegationsin the

2004 complaint againstEdward and RobertPruim arebasedon documentsthat the Illinois

EnvironmentalProtectionAgency(“Agency”) hashadin its possessionsince1993,1995and1996,

long beforetheoriginalcomplaintwasevenfiled in the 1997caseagainstCLC.

TheBoardshoulddismissthe2004 complaintin its entiretyfor thefollowing reasons:

(A) TheBoard shouldapply its own reasoningin denyingComplainant’sMotion for

Leaveto IFile a Third AmendedComplaintin the 1997 caseanddismissthe 2004

complaintbecausethe2004complaintis untimely,prejudicialandtheComplainant

hadnumerouspreviousopportunitiesto file the2004complaint(SeeOrderofMarch

18, 2004attachedasExhibit A);

(B) The Complainanthasfailed to meetits burdenimderIllinois law to allege facts

establishingthattheRespondentshadpersonalinvolvementor activeparticipation

in theactsresultingin liability, not justpersonalinvolvementoractiveparticipation
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in themanagementofthecorporation;

(C) If Complainantis allowedto file this “new” complaintagainstEdwardPruimand

RobertPruim, theeffectwill be thesameasif it hadbeenallowedto file a Third

AmendedComplaint.

(D) Alternatively, at aminimum, CountXI shouldbedismissedbasedon the doctrine

ofresjudicatasincetheidenticalcount(CountXII in the 1997case)wasdismissed

againstCLC in theBoard’sOrderof July26, 2001. (SeeOrderattachedasExhibit

C);

II. Procedural History

OnMay 1, 1997, Complainantfiled its first complaintin this matter.The 1997 Complaint

namedCLC asthe sole respondentand containedsix (6) counts allegingviolations relatingto

managingrefuseandlitter, leachateflow, landscapewaste,financial assurance,failure to file a

significantmodification permit, and waterpollution. Complainantthenfiled a First Amended

ComplaintonApril 3, 1998; againCLC wastheonly respondent.TheFirst AmendedComplaint

includedfour(4) additionalCountsallegingviolationsrelatingto overheightofthe landfill.

On November24, 1999,over the Respondent’sstrenuousobjections,Complainantfiled a---

SecondAmendedComplaint, againonly naming CLC as respondent.(SeeSecondAmended

ComplaintattachedasExhibitD).TheSecondAmendedComplaintincludedtwelve(12)additional

Counts,for atotaloftwenty-twocounts,allegingviolationsrelatingto asbestos,usedtires,thegas

collectionfacility, leachatedisposal,final cover,financialassurance,andfailureto providerevised

costestimates.

The1997 casehasbeenthesubjectoftheexchangeofhundreds-ofdocumentscomprising

thousandsofpages,numerousdepositions,andcross-motionsfor summaryjudgmentbytheparties.
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On April 5, 2001, theBoard ruledagainstCLC on CountsV and XII of theSecondAmended

Complaint.CLC filed amotionforreconsiderationonMay15,2001. On July 26, 200-1,theBoard

reversedits decisiononCountXII byfinding in favorofCLC onli-ability anddismissingthatcount.

TheBoard affirmedits ruling againstCLC on CountV andorderedahearingon penalty.

OnOctober2, 2002,theBoardissuedanextensiveorderregardingtheparties-’cross-motions

for summaryjudgment.TheBoardfoundin favor ofCLC on CountsXI, XVIII, andXXII ofthe

SecondAmendedComplaintand dismissedthosecounts againstCLC. The Board deniedthe

Complainant’smotionfor SummaryJudgmentontounts1,11,VI, XV, XVII, XIX (inpart)andXX

oftheSecond-AmendedComplaint,andorderedahearingonliability on thoseCounts.Finally, the

Boardfoundin favorof Complainanton Countsifi, IV, V, VII, Vifi, IX, X, Xffl, XIV, XVI, XIX

(in part)andXXI andorderedahearingonpenaltyon thosecounts.FortheBoard’sconvenience,

a chartsummarizingthecurrentstatusoftheCountsin the1997casewith across-referenceto the

2004complaintis attachedasExhibit E.

On December5, 2003,Complainant-filed a motionbeforetheBoardwhereinit requested

leave-tofile itsThirdAmendedComplaintnamingEdwardPruimand-RobertPruim,theprincipals

ofCLC, asadditionaldefendants.Thatmotionwasunanimouslydeniedby theBoardonMarch 18,

21)04. (SeeExhibit A).

TherearescantdifferencesbetweenSecondAmendedComplaintin the 1997 caseandthe

2004complaintthatis-thesubjectofthepresentMotiontaDismiss.Complainanthassimplytaken

theSecondAm-endedComplaintandinsertedgeneralallegationsagainsttheRespondentsthatthey

“causedor allowed” certainactsto occur in violation of theEnvironmentalProtectionAct (“the

Act~’).Theallegationscontainedin the 1-997and2004complaintswill becomparedin Sectionifi

(B)(1) below.
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III. Argument

A. The Board should apply its own reasoningand dismissthepresentcomplaint against
Edward Pruim and Robert Pruim on the grounds that it is untimely, prejudicial and
theComplainant had numerouspreviousopportunities to-file a-complaintagainstthese
respondentsbut failed to doso.

TheBoardshouldapplythereasoningit utilized iadenyingComplainant’sMotion forLeave

to file aThirdAmendedComplaintin the 1997casenamingEdwardPruim andRobertPruim-as

respondentsbecausethe2004complaintisuntimely,prejudicialandtheComplainanthadnumerous

-previousopportunitiesto filethe2004complaintbut failed to--do so. If theBoardallows the2004

complaintto stand,theultimateeffectwill be thesameasif it hadgrantedthePeople’sMotion for

Leaveto File a-ThirdAmendedComplaintbecauseboth setsofrespondents,CLC (the 1997case)

andEdwardPruimandRobertPruim(the2004case)will haveto litigateall counts.TheBoard-has

alreadyheldthattheThirdAmendedComplaintwouldprejudicetheotherparties,wasnot timely,

andthat theComplainanthadpreviousopportunitiesto theamendthe complaint.(SeeExhibit A,

page4). TheBoardshouldnow apply thesamereasoningto the2004complaintanddismissit in

its entirety.

1. The PresentComplaint-is Untimely

The2004complaintwasfiled on-May21,2004,morethan7yearsafterthecomplaintin the

T997casewasfiledonMay1, 1997. Twoadditionalamendedpleadingsin the1997casewerefiled

in 1998and1999. Theparties’cross-motionsforsummaryjudgmentonseventeen(17)countswere

ruledonby theBoardonOctober4, 4002,nearlytwo yearsago,andon two (2) counts onApril 5,

2001,nearly3 1/2 yearsago. Almostone(1)yearhaspassedsincediscoveryclosedin the 1997case

onNovember25, 2003. EveryallegationagainsttheRespondentsin the2004-casewasknownto

theComplainantatthetime-the1997wasfiled. TheBoardheldthattheThirdAmendedComplaint
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wasuntimely, statingin its Orderthat“thesenewrespondentshavebeentheownersofCLC since

theinceptionofthe-case”and“therespondentshavebeenownersorofficersofCLC sincethecase

wasfiled”. (SeeExhibi-tA, page4). NothinghaschangedandtheBoardshouldagainhokl thatthe

2004 complaintis untimely.

2. Complainant has had Numerous PreviousOpportunities to File a Complaint
Against the Respondents

The 2004 complaintcontainsnumerousgeneralallegationsagainstthe Respondents,the

sufficiencyof whiëhwill be fully addressedin Sectionifi B; below. Aside from thosegeneral

allegations,-only CountVII (DepositingWastein UnpermittedPortionofLandfill) andCountIV

(Failureto-ProvideandMaintainAdequateFinancialAssurancePursuantto the April 20, 1993

PermiOof the2004complaintcontainanyspecific allegationsagainsteitherRespondent.These

allegationsare identical in contentto thoserejectedby the Board in its denyingComplainant’s

Motion for Leaveto File aThirdAmendedComplaintwheretheBoardheldthat“complainanthas

hadnotonlytheopportunity,buthasbeenallowedto exercisethatopportunitybytheBoardontwo

prior occasions.”(SeeExhibit A, page4).

In regardto CountVII, P-aragraph20 in Complainant’s2004 complaintalleges:

“On or about January17, 1995, the Respondentssubmitted a Solid Waste Capacity
Certification-toIllinois EPA, signedby RespondentEdward-Pruim,reportingthat therewasno
remainingcapacityin ParcelB asofJanuary1, 1995.

(2004Complaint,Exhibit B, CountVII, ¶20).

Paragraph22 in CountVil-of thepresentcomplaintalleges:

“On or about January15, 1996, the Respondentssubmitted a Solid Waste Capacity
Certification-toIllinois EPA,signedby RespondentRobertPruim,reportingthattheRespondents
Had receivedover 540, 001) cubic yardsfor depositin ParcelB betweenJanuary1, 1995 and
December31, 1995.”

(2004Complaint,Exhibit B; CountVII, ¶ 22).
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Thedocumentsreferredto in CountVII ofthe2004complainthavebeenin theAgency’s

possessionsinceJanuary,1995andJanuary,1996respectively.Theywereavailableto Complainant

fully twenty-eight(28) andsixteen(16) monthsrespectivelybeforeeventhe 1997complaintwas

filed. By thetime Complainantfiled its SecondAmendedCompiai-ntonNovember24, 1999,the

recordshadbeenin theAgency’spossessionfor nearlyfive (5) andfour(4) yearsrespectively.

Similarly, in regardto CountIV, Paragraph22 in the2004complaintalleges:

“RespondentsEdwardPruimandRobertPruimfailedto arrangefinancingandincreasethe
total amount of CLC’s financial assuranceto $1,342,500.00within 90 daysafter the Agency
approvedits costestimateonApril 20, 1993.”

(2004Complaint,Exhibit B, CountIV, ¶ 22).

It almostgoeswithout sayingthat obviously, any allegedfailure by the respondentsto

increasetheamountoffinancialassurancewithin 90 daysafterApril 20, 1993, would havebeen

knownto theComplainantin approximatelyJuly, 1993,morethan eleven(11)yearsago. In fact,

it would havebeenknownto the Complainantfor nearlyfour (4) yearsbeforeit filed the 1997

complaintin May, 1997andwhich it hasamendedtwice.

Complainantfailed in its attemptto havetherespondentsaddedindividually to the 1997

complaintandtherefore,has-resortedto seekingreliefagainsttherespondentsseparatety.TheBoard

should-notallow it to succeedandshouldfollow its ownreasoningassetforth in its OrderofMarch

18,2004whereinit deniedComplainant’sMotion for Leaveto File-aThirdAmendedComplaint,

finding that Complainanthadhad theopportunityto file a complaintagainstEdwardPruim aird

RobertPruimbut-failedto-do so. TheBoardshouldnowreachthesameconclusionthatit did only

six (6) monthsago.
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3. Allowing the 2004 Complaint to Proceed will Result in Prejudice to the
Respondentsand CLC -

Thedocuments-citedby Complainantin supportoftheallegationsin CountIV andCount

VII havebeenin the Complainant’sownfiles atthetime thatall pleadingsin the 1997casewere

filed. TheallegedfactsbehindtheallegationsconcerningEdwardandRobertPruimwereknown

to theComplainantforbetweeneight (8)andeleven(11) years.

On October2, 2002, theBoardmadesubstantialru-lingsboth for andagainstCLC assole

respondenton theparties’ cross-motionsfor summaryjudgmentbasedon the SecondAmended

Complaint. Thesesubstantiverulings include:rulings on CountsXI, XVffl, andXXII in favor of

CLC therebydismissingthosecounts;rulings on Counts1,11, VI, XV, X\TII, XIX (inpart) andXX

in favor of CLC, findingthatgenuineissues_ofmaterial factprecludedsummaryjudgmentand

orderingahearingonliability; andrulings in favorof Complainanton Countsifi, IV, VII, Vifi, IX,

X, Xffl, XVI, XIX (in part) andXXI, andorderingahearingon penalty. In addition,on July26,

2001,following CLC’s Motion forReconsideration,theBoard ultimatelyruledin favorofCLC on

Count XII of the SecondAmendedComplaint,therebydismissingthat count; andin favor of

Complainanton CountV ofthe1997complaintandorderingahearingon thatcount. (SeeJuly26,

2001 order,Exhibit C). In summary,at this point,theBoardhasorderedahearingon liability for

seven(7) counts,andahearingonpenaltyfor twelvecounts,all againstCLC alone.

If the2004complaintis allowedto proceedagainsttherespondents,all ofthesecountsthat

havealreadybeenthesubjectofmorethanseven(7)yearsofintenselitigation, includingrulingson

summaryjudgmentin favoroftheComplainant,wouldhaveto bere-litigatedbytheparties.In fact,

a likely outcomewouldbethat Complainantwould moveto havethe2004caseconsolidatedwith
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the1997case.Theeffectof-consolidatingthesetwo caseswould havethesamepracticaleffectof

amendingthe complaint. As the Board statedin its March 18, 2004 order order, “the new

respondentswould find a casewhere(CLC) hasalreadybeenfoundin violation on a numberof

counts.SincetheBoardhasalreadyfoundviolations,thisplacesthenewrespondentsin adifficult

position,andtheBoardfinds thattheywouldbeprejudiced.” (SeeExhibit A, page4). TheBoard

alsoreasonedthatCLC wascorrectin pointingout thatit wouldbeprejudiced“becauseofthenew

delaynecessaryto allownewrespondentsto fully litigate theallegedvio-lationsagainstthem.” (See

Exhibit A, page4). Again, nothinghaschangedin this casesinceMarch 18, 2004andtheBoard

shoulddismissthe2004complaintin itsentirety.

TheBoardhasalreadydeterminedthatamendingthecomplaintwasuntimely,prejudicialto

CLC, andimpropergiventhat Complainanthadnumerousopportunitiesto previouslyamendthe

complaint. (SeeExhibitA,page4). TheBoardshouldnotallowtheComplainanttoreachthesame

destinationsimplyby taking-anotherroute. TheBoardshouldseethroughthisproceduralruseand

grantRespondents’Motion to Dismissanddismissthe2004complaintin its entirety.

B. Complainant hasFailed toAllegeFactsEstablishing that theRespondentshadPersonal
Involvement or Active Participation in theActs Resulting in Liability.

TheComplainanthasfailedtcuneetits burdenunderIllinoiswhichrequiresit to allegefacts

establishingthat theRespondentshad personalinvolvementor activeparticipationin the acts

resultingin liability, notjust-personalinvolvementoractiveparticipationin themanagementofthe

corporation. Peoplev. Tang,346 Ill.App.3d 277, 289, 805 N.E.2d243, 253-54(1St Dist. 2004). It

is insufficientto merelymakeallegationsthatanofficer~‘causedorallowed”certainactionsto occur

in violation of the Act or that the officers were acting in their corporatecapacities. U.S. v.
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Bestfoods,524U.S. 62, 72 (1998); Peoplev. Tang,346Ill.App.3d 277,289, 805N.E.2d243, 253-

54 (l’tDist. 2004).

1. Complainant’s Allegations that Respondents“Causedor Allowed” Acts are
Insufficient

In order for liability to attachpersonallyto corporateofficers underillinois law, the

ComplainantmustallegefactsestablishingthattheRespondentshadpersonalinvolvementoractive

participationin theactsresultingin liability, notjustpersimalinvolvementin themanagementofthe

corporation. Peoplev. Tang,346 Ill.App.3d 277, 289, 805 N.E.2d243, 253~54(15tDist. 2004). It

is insufficientto merelyallegethat respondents“causedor allowed” c-ertainactiOnsto occurin

violation oftheAct; Id.

A reviewofthefactsallegedagainstrespondentsin Count I alone ofthe2004 complaint

revealaslewofjust suchgeneralallegations:

a. Respondentsmanaged,operatedand co-ownedCLC

b. EdwardPruimandRobertPruim:

* wereresponsiblefor and signedandsubmittedall permit applicationsand

report&totheIEPA related-to the landfill

* jointly directedandmanagedCLC’s landfill operations

* causedandallowedthedepositofwastein thelandfill

* negotiatedandarrangedfor suretybondsandlettersofcredit relatingto the

landfill

* were responsible for ensuring CLC’s compliance with pertinent

environmentallawsandregulations -

c. Respondentsfailed to removeor causeemployeesto removerefusein peri-meter
ditchesandtheretentionpondandallowedrefuseto remainin perimeterditches
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d. Respondentsallowed leachateseepsto erode areasof the landfill and expose
previouslycoveredrefuse

e. Respondentsallowedlitter andrefuseto remainexposed.

And this is only CountI. (See2004Complaint,Exhibit B, CountI).

Additional examplesofallegationsthat Respondents“causedor allowed” certainactsare

presentedthroughoutthe2004complaintby Complainant. Thewordingmayvaryslightly from

Countto Count,substitutingin “failed to cause”or “failed to takesufficientaction”butthe effect

is the same:Complainantmerely allegesthat Respondents“causedor allowed” certainacts,as

follows:

f. Respondentsfailed to take sufficient action or direct their employeesto take
sufficientactionto preventleachateseepsfrom exitingthelandfill (CountII);

g. Respondentscausedandallowedthelandfilling oflandscapewasteatthesite(Count

ifi);

h. Respondentsfailed to arrangefinancing and increasetotal amount of financial
assuranceto $1,342,500.00betweenJuly 13, 1996 andJune20, 1996(CountIV);

i. Respondentsfailedto causeCLC to file requiredsignmodfor Parcel--BbyJune15,
- 1993(CountV);

j. Respondentsfailed to take sufficient action, or direct their emplo-yeesto take
sufficientaction,topreventleachatefrom flowingoffsiteto theIllinois River(Count
VI);

k. Respondentscausedandallowedthedepositofrefusein unpermittedportionsof
ParcelB (Count-Vil);

1. Respondentwhave causedand allowed the depositionof waste in unpermitted
portionsofParcelB (CountVI]IE);

m. Respondentscausedor allowedthe consolidationof refuseat the site abovethe
permittedelevationof580 feetabovemeansealevel (CountIX);

n. Respondentsfailedto obtaina supplementalpermit for CLC (CountX);
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o. Respondentsfailedto causeCLC to submittheirapplicationfor asignmodbyJune
15, 1993(CountXI);

p. Respondentswere allowing the mixing of wastetires with municipal wasteand
placementofthemixedwastein theactive areofParcelA (CountXII);

q. Respondents,by theiractsandomissions,causedandallowedviolations(regarding
blowing litter) (CountXIII);

r. Re~pondentsallowedcommncrn~ntaf~he~p~rationotgasfacflitywthouthaving
first providedtheinformationto theIEPA (CountXIV);

s. Respondentsfailedto takeanyaction,orauthorizeancLdirecttheiremployeesto take
any action,to preventerosion,ponding,andcrackingandfailed to provideproper
vegetativecover(CountXV);

t. Respondentscausedandallowedleachateto be pumpedfrom thelandfill intonew
cells(CountXVI) -

u. Respondentscausedor allowed violations regardingnot increasingfinancial
assurance(CountXVII);

v. Respondentscausedor allowedplacementof leachatein areasthat hadnot been
certifiedorapprovedbytheIEPA-(CountXVffl); and,finally,

w. Respondentsfailed to causeCLC to providearevised_costestimateby 12/26/94
(CountXIX).

(See2004Complaint,Exhibit B). -

It is insufficientto merelyallegethatrespondents“causedor allowed~’certainactionsto

occurinviolationoftheAct. Peoplev. Tang,346IlI.App. 3d 277,289,-805N.E.2d243,253-54(Pt

Dist. 2004).As evidencedbytheallegationsoutlinedabove,Complainantclearlyhasfailedto allege

factsestablishingtherespondents’activeparticipationorpersonalinvolvementin theactsresulting

in liability~The2004complaintshouldbedismissedin its entirety.
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2. NoneoftheAllegations in the2004Complaint Riseto theLevelwhere Liability
ShouldAttach.

Illinois courtshavemadeit abundantlyclearthatin orderforliability to attachto-acorporate

officer individually, asopposedto the corporationitself, thecorporateofficersmusthaveactive

participationin theactsresultingin liability. Peoplev. Tang,346Ill.App. 3d 277, 289, 805N.E.2d

243, 253-54(1St Dist. 2004). Thecomplainantmustallegemorethanthatthecorporateofficerheld

amanagementposition,hadgeneralcorporateauthority,orservedinasupervisorycapacityin order

to establishindividual-liability underthe--Act.In addition,theUnitedStatesSupremeCourthasheld

that activities thatinvolvethe facility suchasmonitoringperformance,supervisingfinanceand

capitalbudgetdecisions,andarticulatinggeneralpoliciesandproceduresshould-notgive rise to

direct liability. U.S. v. Bestfoods,524 U.S. 62, 72 (1998). Thesearejust thetypesof activities

performedon behalfof the corporationthat the Complainantsets forth in Count I: signing and

submittingpermit applications;jointly directing thelandfill operations;andarrangingfor surety

bonds. Thesearethekinds ofactivitiesthat do notgive riseto individual liability.

In caseswhereliability didattached,it wasfoundthattheofficerpersonallyranoperations

atthesite,spentagreatdealof timeat thesite, directlysupervisedtheemployees,andpersonally

appliedfertilizer andpesticidesto farmfieldsbyoperatingafloater.Peoplev. Agpro,345-Ill.App.3d

1011, 1028-1029,803 N.E.2d1007, 1019 (
2~~

dDist. 2004). Tn applyingIllinois law~the Seventh

Circuit foundthattheallegationsin thecomplaintstatedaclaim forviolations-ofCERCLAwhere

it wasallegedthattheofficer hadknowinglyexerciseddirect controloverthesubstancesatissue;

actuallyacceptedloadsofmaterialthatincludedthesubstancesatissue;anddirectedandcontrolled

theemployeeswho causedthecontamination.Arst v. Pipefitters,25 F.3d417,421 (
7

th Cir. 1994).
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Similarly, an officer was found liable where it washeldthat he had supervisedthe dayto day

operationsof the landfill by negotiatingwaste-dumpingcontractswith the ownersof thewaste,

directingwherethewasteswereto bedumped,anddesigningordirectingmeasuresforpreventing

toxic substancesin thewastesfrom leachinginto theground.(BFI v. TerMaat, 195 F.3d953, 958

(
7

th Cir. 1999). -

Nowherein the2004complaintdoesComplainantallegethatRobertPruimand/orEdward

Pruimmanagethedayto dayoperationsofCLC, beyondvagueandgeneralallegationsof“managed,

operatedandco-ownedCLC” (Exhibit B, CountI, ¶4) and“jointly directedandmanagedCLC’s

landfill operations”(Exhibit B, CountI, ¶8). Complainantdoesmaketheseallegationsbecauseit

cannot. In fact, sworntestimonyindicatesthe exactopposite: Respondents’completelack of

involvementwith thelandfill on adayto daybasisbeyondtheirpurelycorporatefunctions. (See

DepositiontestimonyofRobertPruim,attachedasExhibitF,pp 12-13).RobertPruimtestifiedthat

his and Edward Pruim’s responsibilitieswere “typical corporatefunctions” suchas securing

customers,payingbills andcollections.(ExhibitF, pp. 12-13).Thepreviouslyciteddepositionof

RobertPr~iimwastakenin the 1997caseon October29, 2003. EdwardPruimwasnot deposedby

Complainantin the 1997case.

The allegationsin the 2004 complaint are-insufficient-to proceedagainstRespondents

individually. The Complainanthasfailed to allegeactiveparticipationorpersonalinvolvementin

theactsresultingin liability andhaveadditionallyfailedto allegethatrespondentswereinvolved

in theday to operationsofthe landfill. Instead,it is clearthattheirinvolvementis limited to acts

takenin theircorporatecapacities.
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C. Count XI Should beDismissedBasedon theDoctrine -ofResJudicata

Alternatively, at aminimum, CountXI shouldbe dismissedbasedon the doctrineof res

judicata sincetheidentical count(CountXII in the 1997case)wasdismissedagainstCLC in the

Board’sOrderofJuly 26, 2001 (SeeattachedasExhibit B). Thedoctrineofresjudicataprovides

thatafinaljudgmentrenderedby acourtof-competentjurisdictionon themeritsis conclusiveasto

therights ofthepartiesandtheirprivies,and,asto them,constitutesanabsolutebarto asubsequent

actioninvolving thesameclaim,demandor causeofaction. Nowakv. St.Rita High School,197

Ill.2d 381, 389, 757 N.E.2d471, 477 (2001).

For-thedoctrineofresjudicatato apply,thefollowingthreerequirementsmustbe satisfied:

(1) acourtofcompetentjurisdictionrendereda-finaljudgmentonthemerits;(2) thereis anidentity

of causeof action;and(3) thereis anidentityofpartiesor theirprivies. Nowakv. St. Rita High

School,197 Ill.2d 38-1,390, 757 N.E.2d471, 477 (2001).All threerequirementshavebeenmet in

this case.

1. Renderingof a Final Judgmenton-the Merits by a Court of CompetentJurisdiction

Forthedoctrineofresjudicatato apply,the first requirementis that acourtofcompetent

jurisdictionrenderedafinal-judgmentonthemerits.Nowakv. St.Ri-taiHighSchool,197ill.2d 381,

390, 757N.E.2d471, 477 (200i). Thisrequirementis met-becausetheIllinois Pollution Control

Boardis acourtofcompetentjurisdictionthatrenderedafinaljudgmentonthemerits,havingruled

in favor ofCLC onJuly 26, 2001. (SeeExhibit B).

2. Identity of CauseofAction -

Forthe doctrineofresjudicatato apply,thesecondrequirementis thatthereis anidentity

of causesofactionbetweentheearlierandsubsequentcausesofaction. Nowakv. St. Rital High

H
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School, 197 Ill.2d 381, 390, 757 N.E.2d471, 477 (2001). This requirementis met becausethe

allegationscontainedin Count XII of the 1997 Complaint are substantivelythe sameas the

allegationscontainedin CoimtXI ofthe2004Complaint.(See1997ComplaintattachedasExhibit

D; and2004ComplaintattachedasExhibit B).

3. Identity of Partiesor their Privies

Forthedoctrineof_resjudicatato apply,thethird requirementis thatthereis anidentityof

thepartiesortheirpriviesbetweentheearlierandsubsequentlitigation. . Nowakv. St. Rital-High

School,197 Ill.2d 381, 390, 757 N.E.2d471, 477 (2001).Tn Grisanziov. Bilka, thecourtheldthat

-theidentityofpartiescriterionwassatisfiedwherethedefendantsin thesubsequentlitigationwere

thesoleshareholdersofthecorporatedefendantin the-priorlitigation. 158 Ill.App.3d 821,827, 511

N.E.2d762,766(2’~”Dist. 1987). This is exactlythesamescenarioasin the 1-997caseagainstCLC

andthe2004caseagainsttherespondents.

Respondentshavesatisfiedall threeelements.CountXI in the2004complaintwasalready

ruledonby theBoard in 1997 casein CLC’s favor andbasedon the principlesofresjudicata,

CountXI shouldbedismissedagainsttherespondentsin the2004case..

IV. Conclusion

Notwithstandingits ownsuggestionto theComplainantthat~’.. .nothingin thiso-rderprevents

thecomplainantfrom filing aseparateenforcementactionagainstthenewrespondentsnamedin the

third amendedcomplaint”, theBoardshouldfollow its ownreasoningasarticulatedin its Orderof

March 18, 2004,denyingcomplainantsmotion for leaveto file aThird AmendedComplaint,and

preventthe2004-complaintfrom goingforward. It shouldfind that-to allow it’s filing is untimely,

prejudicial andthat Complainanthad numerousopportunitiesto do so beforebut chosenotto.
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Further,theBoardshouldfind thatComplainant’sallegationsareinsufficientin thatit fails to allege

activeparticipatiomor directinvolvementin theactthatresultedin liability nordoesit allegeany

involvementin thedayto da-y operationsofthe landfill beyondthat of its corporatefunctions.

WHEREFORE,RespondentsEdwardPruimandRobertPruimrespectfullyrequestthattlie

Boardgrantits Motion to Dismisswithprejudice.

ResvectfullySubmitted,

OneofRespondent’sAttorneys

Mark A. LaRose
ClarissaC. Grayson
LaRose& Bosco,Ltd. -

200 NorthLaSalleStreet,Suite2810
Chicago,IL 60601
(313)642-4414
AttyNo~37346
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